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1. Where the surviving distributees of the family of an intestate 
decedent have agreed upon the distribution of his estate, all of which was 
negotiated through counsel, may said agreement be cancelled and a 
different distribution ordered by the Court in the absence of fraud, undue 
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2. Where payments are made pursuant to an order of the Mental 
Health Branch of the lower Court out of the corpus of his estate upon the 
basis of a distributee’s expectancy and need and the poor mental and 


physical health of an elder brother now deceased, should such payments, 
made within two years of the decedent's death, bear upon the distributive 
share to be paid to the distributees ? 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 16,350 


GEORGIA D. JOHNSON, Administratrix of the 
Estate of Henry W. Spaulding, Deceased, 


Appellant, 
v. 


ROY SPAULDING, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This cause comes to this Court from an order of the United States 
District Court for the District of Columbia, holding a Probate Court, re- 
quiring the appellant to refile and restate her final account after it had 
been audited and all disbursements have been made as required by the 


auditing division of that Court in accordance with a compromise agree- 
ment between members of the decedent's family. Timely notice of 
appeal was filed March 14, 1961, and the record was seasonably docketed 
in this Court May 15, 1961. | 
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Jurisdiction for this appeal is to be found in the provisions of 
Title 28, Sections 1201 and 1202 (b), et seq., of the United States Code 


as amended. 


STATUTES INVOLVED 


Title 47, Section 1601(h) of the District of Columbia Code, 1951 edition, 


as amended: 


"The transfer of any property or interest therein within 
2 years prior to death, shall, unless shown to the contrary, 
be deemed to have been made in contemplation of death." 


STATEMENT OF THE CASE 


During the course of the administration of the affairs of Henry W. 
Spaulding, in the Mental Health branch of the Court below, by order sub- 
stantial payments were made to Roy Spaulding, a brother, upon the basis 


of his need and his expectancy as one of the two next of kin. These pay- 
ments were made out of the Corpus of the Estate and substantially 
reduced the same by one-third. (JA. 3) In the final account of 
the committee of Henry W. Spaulding, after his death, a motion was made 
to formally describe these payments as advancements, objection was 
made that such a proceeding was the province of the Probate Branch of 
the Court and the Court in the Mental Health Proceeding, merely con- 
firmed the Auditors report on the final account of the Committee without 
reference to the status of the payments. (JA. 9) 


When appellant was appointed administratrix the problem of deter- 
mining the inventory, inheritance taxes and distribution brought into 
focus the status of the payments made to Roy Spaulding, made outa 
corpus of the incompetent's estate during his lifetime just prior to his 
death. As a result of conferences between counsel for the Appellant and 
Appellee, it was agreed that the matter would be settled as a compromise 
and the payments to Roy Spaulding were to be considered as advancements 
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and distribution should reflect that situation. In addition and by the terms 
of the compromise Appellant agreed to pay one half of the appellee's 
counsel fees, and distribute the estate immediately and prior to con- 
firmation of appellant's account. Appellant then apprized a deputy 
Register of Wills of the compromise and agreement and presented a peti- 
tion and a consent order, to bring the advancements into Hotch-pot, signed 
by attorney for appellee so as to secure Court approval. Appellant's 
counsel was advised that such an order was not necessary (5 A. 10) 
however the petition and copy of the proposed order, bearing the signature 


of appellee's counsel, was filed in the proceeding. ( R. p. | ) 


Thereafter, and in accord with the compromise agreement appellant 
paid Roy Spaulding his estimated distributive share, and one half of his 
counsel fees, filed an inheritance tax return reflecting the estate and the 
distribution agreed upon. The Tax return was approved by the Tax office, 
and the amount of tax on Appellant and Appellee's share was deducted 
from their shares and paid to the District of Columbia. Meanwhile 
April 14, 1960 Appellant had filed her final account reflecting the inclusion 
of the advancements and the resultant distribution. The inheritance tax 
return, final account and other papers had been previously submitted to 
appellee's counsel and appellee, and appellee had consented to the dis- 
tribution the fees of counsel. Appellee's consent, under Probate Rule 48, 
and receipt for his estimated distributive share as reflected i in the 
account were also filed with the Auditing division of the Probate Court. 
When the Account was audited, appellant was required by the Auditing 
division to supply an additional receipt by appellee reflecting the exact 
distributive balance as fixed by the audit. Appellant sent the small addi- 
tional check due and received appellee's receipt which was also filed in 
the cause. The account having been audited it was ready i passage by 
the Court. 


At this time, however, the deputy who had handled this matter was 
absent and a different deputy Register of Wills indicated that he would 
not recommend the account for passage. When the original deputy 
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returned, counsel for appellant reminded him of the events which had 
transpired. His conversation with the appellee's counsel revealed that 


he had obtained for his own protection, specific authorization to com- 
promise this matter. When this was produced, some one in the Register 
of Wills Office noticed that the affidavit of Appellee authorizing the com- 
promise referred to an order of the District Court confirming the Audi- 
tor's report, but there was stapled to that affidavit a proposed order 
which was never signed. By direction of the Office of the Register of 
Wills, appellee's counsel was directed to contact appellee and find out 
whether he "still wanted to stick by his original compromise". 


Thereafter, and more than 10 months after complete disbursement 
had been made and appellant's tax return filed, appellee objected to the 
passage of appellant's account upon her motion to approve and pass the 
same, and this appeal followed. 


SUMMARY OF ARGUMENT 
I 


Appellee, one of two collaterals, sole distributees of the estate of 
an unmarried mental patient, as a result of a dispute about the status of 
certain payments made to him on the basis of his immediate need and his 
expectancy, made an agreement resolving dispute and agreeing toa 
specific distribution of the decedent's estate. This agreement was made 
with the advice and consent of his counsel. After the agreement had been 
reached and disclosed to the Office of the Register of Wills, and in con- 
summation thereof, appellant administratrix made immediate distribution, 
as appellee required, and paid one-half of appellee's counsel fees. Al- 
though the authorization to effect the compromise did have annexed to it 
by clerical misadventure, an order which was not signed, the affidavit 
(R. p. =) refers to the substance of the order which was signed. 
Furthermore, it appears that the appellee was not misinformed or misled 
because his counsel stated in open court that the true situation was 
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explained to appellee and he fully understood the situation from the begin- 
ning. Asa matter of fact a letter from the appellee to appellant, at the 
time he entered into the full nature and meaning of the compromise. 

Such an agreement, about the distribution of an estate among members of 
a family are favored by the Courts and in the absence of fraud or mistake, 
will be enforced. ; 


I 


Although advancements are treated by statute in the District of 
Columbia in certain instances, the statute does not cover the specific 
matter here concerned. Considerable effort was expended by the appel- 
lant, when acting as committee of the decedent, and during her ward's 
lifetime, to secure these advancements for appellee, on the basis of his 
need at the time and considering the condition of her ward, his expectancy 
as one of the two sole heirs at law and next of kin of the incompetent. 
While some cases appear to treat monies paid by court order to the non 
inheriting collaterals of an incompetent as gifts, where the expenditures 
are from the income, the distribution of the corpus of the estate of an in- 
competent, during his lifetime, to collateral relatives whom he is not 
obligated to support, can only be justified upon the theory and to the ex- 
tent that such collateral has an expectancy in the estate of the incompetent. 
Otherwise the Court's discretion to dispose of the entire estate of an in- 
competent would rest entirely-upon the basis of need of any relative no 
matter how remote. Furthermore said payments are considered to be 
testamentary in character. | 


ARGUMENT 
I 


The distributees of this estate entered into a compromise agreement 
fixing the distribution of the decedent's estate, the nature of which was 
clearly understood both by counsel and the parties. Appellee's letter to 
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appellant, dated February 2, 1960, (J.A. 1), dated the day before he 


signed the affidavit (JA. ), contains the following explicit language in 
his handwriting: 


"My Dear Sister I seen the letter wrote my lawyer here 
what your son wanter to do and they refuse it but I have 
receive the money I was receiving from sister at the neediest 
time and want her to have as much as I has already receive 
and the remainging be 1/2 apiece. Please write me and let 
me no when and to who you will send it to as my wife is sick 
in bed and you both have been very good to me and I see no 
sense in trying to take anything that belong to you. I have 
receive 4,000'and you suppose to get it and I want you to have 
it. Send the remaining I think it about 16 hundred and 40 
some dollars you can show this to the judge. it from your 
brother 


Roy Spaulding.” 
It would appear from the appellee himself and from his counsel 


(J.A. 16) there was no mistake as to what the agreement concerned or 


the details of it. The general rule is succinctly stated in Burnes v. 
Burnes, 132 Fed. 485 (aff'd. 137 Fed. 781): 
"Tn the absence of fraud, undue influence or mistake, releases 

between co-heirs of their rights in real or personal property, 

and agreements entered into between them for division of the 

estate are valid and will be enforced." 
They are looked upon with favor in this jurisdiction, Hilton v. Dockey, 37 
App. D.C. 88; Gratz v. Cohen, 11 How. 1, 13 L.Ed. 579. In the case at 
bar, the full performance of the agreement after exploration by counsel 
on each side, the execution of sworn inheritance tax returns, payment by 
each of the taxes upon the agreed distribution and of 1/2 of appellee's 
attorney fees should not be cancelled and appellant ordered to refile an 
account altering this without more. Such a procedure would make the 
resolution of litigation a treacherous thing, to be abjured. The conse- 
quences of officially inviting a party to an agreement to reconsider eight 
months after it had been fully performed, places perfidy above principle. 
In the case at bar, appellant abided by Rule 33 of the Probate Branch of 
the Court in presenting the consent compromise for the Court's signature. 
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That rule provides that such orders must be presented to the Register of 
Wills or his deputy, who in turn will make recommendations as the cir- 
cumstances may require. The acquiescence of that office with the con- 
sent compromise, the subsequent auditing of a final account reflecting 
such a distribution during which appellant was required to distribute the 
estate and furnish proof thereof is totally inconsistent with later conduct 
of opposing the approval of appellant's account. There is no way for 
appellant to reflect the attorney's fee paid or recapture the inheritance 
taxes which have been duly assessed and paid. 


0 


PAYMENTS MADE BY COMMITTEE OUT OF THE CORPUS 
OF THE INCOMPETENTS ESTATE WERE MADE IN: 
CONTEMPLATION OF DEATH AND WERE IN THE NATURE 
OF ADVANCEMENTS TO BE COVERED INTO THE ESTATE 
OF THE DECEDENT AT HIS DEATH IN THE DISTRICT al 
COLUMBIA 


During the course of the administration of the estate of the decedent 
by the Mental Health Branch of the Court below, application was made by 
appellant, then acting as Committee, to make certain payments to appel- 
lee. The incompetent had been a patient in a mental institution since World 
War I during which he became shell shocked. At the time of the applica- 
tion the estate of the incompetent had accreted to approximately 
$14,000.00, the incompetent was in failing health and there was no neces- 
sity for retaining any of his estate for his use and benefit. Payments 
totalling approximately $4,000, were made to appellee during the two 
years immediately prior to the death of the incompetent. _ 


Appellant is aware of the principle of law which permits an equity 
Court, as parens patrie, to permit gifts to relatives, even collaterals, 
out of the 'income’ of an incompetent, but maintains that allowances out 
of the corpus of the estate in such amounts as to constitute one third of 
the principal estate within two years of the incompetent’s death, and 
made upon the basis of his poor physical and mental condition to one of 
the two sole heirs of his estate may not be considered as gifts, but are 


testamentary in character in light of the provisions of the Inheritance 
Tax Statute of the District of Columbia, if not necessarily so in light of 
the inequitable preference and effect upon the distribution of his estate. 


The District of Columbia Inheritance Statute, Title 47, Section 
1601 (h), provides: 
"The transfer of any property or interest therein within 
2 years prior to death, shall, unless shown to the contrary 
be deemed to have been made in contemplation of dea 
While this section has not been interpreted a similar or identical 
provision of the Federal Internal Revenue Code has been interpreted with- 
in the context of the reference here obtaining. In the case of Farwell v. 
Com. of Int. Rev., 38 Fed. 2nd 791, the Court was treating with the heirs 
at law of an incompetent, who had received, by order of an equity Court 
substantial sums (out of the surplus income, however) during the lifetime 
of the incompetent and the question arose as to the nature of those dis- 
bursements, The Court says at page 794: 
"_ | .Whether the money made available to Mrs. Schroeder 
or her children be called gifts or conditional loans, the 


result is the same, for the intent of the parties controls 
rather than the name given to the transaction. The intent 


was clearly to give the Schroeders some of Lizzies income 
which she did not and would never need; which they did 


esently r e and some or all of them would eventuall 
share as her heirs." (Emphasis supplied) 
The Supreme Court in passing on a similar problem in City Bank 


Farmers Trust Co. v. McGowan, 323 U.S. 595, 598, 89 L.Ed. 483, where 
almost the precise question was posed, said at page 489: 


"The issue is a narrow one. Literally Mrs. Vail neither made 
the transfers nor did she have any motive with respect to 
them. But a Court stood in her place and unquestionably had 
the function of effectuating a transfer of her property and of 
determining what motive or purpose would have actuated her 
had she been competent to act. It seems to us it is sticking 
in the bark to say that, in the circumstances, the transfers 
are not within the section because Congress did not add a 

phrase to the effect that where a Court made the transfer, 
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acting in lieu of the incompetent owner such a transfer 

should be governed by the statute. ... As respects the 

descendants of Mrs. Vail, it would seem clear enough that 

there was no dominant motive for the transfer other than 

the thought that, as they would inherit her estate and as 

there was a large accumulation of unneeded income, they 

might as well receive substantial portions now as await 

her death to enjoy their inheritance.” 

In the case at bar there is no rebuttal of the presumption and the 
character of the payments is clearly marked by the pattern announced 
in the cases hereabove referred to. No other justification for the 
transfer of the principal of an incompetent's estate, save to an heir in 
light of his expectancy, exists. However wide and broad the discretion 
of an equity Court to manage an incompetent's estate, appellant sug- 
gests that it does not embrace altering the laws of descent and distribu- 
tion of estates in intestacy by disposing of the corpus of the estate prior 


to an incompetent's death. 


CONCLUSION 
Wherefore APPELLANT submits that the order of the trial Court 
should be reversed, with directions to approve the appellant's audited 


account. 


Respectfully submitted, 


HENRY LINCOLN JOHNSON, JR. 


626 3rd Street, N. W. 
Washington, D.C. 

Attorney for Appellant 
| 
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First and Final Account of Georgia D. Johnson, Administratrix, 
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Certificate of Payment of Taxes, dated May 4, 1960. 
Petition to Determine Inventory, Filed August 10, 1960 
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Affidavit of Counsel, dated January 18, 1961 


Letter from Henry Lincoln Johnson, Jr. to Joseph P. 
McCormick, Esq., dated March 10, 1960 . . . . 


Answer in Opposition to Motion to Pass Final Account of Administratrix 
And Objections to Said Account, Filed February 10,1961 . é 


Affidavit of Counsel, dated February 9, 1961 


Affidavit of Roy Spaulding, dated January 9, 1961 


Excerpt from Transcript of Proceedings, February 16, 1961 


Order Denying Motion to Approve and Pass the Final Account 
And Directing the Administratrix to File a Re-Stated Final 
Account, Filed February 27,1961 . . . . . 
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JOINT APPENDIX 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court | 


ESTATE OF 
Henry W. Spaulding, Deceased. 
Date of death 6/25/59 


No. 98,565 
Administration Docket 205 


[Filed Feb. 16, 1961] 
Atlanta, G.A 
Feb. 2 - 1960 


My Dear Sister i seen The letter wrote my lawur here telling him what 
your son wanted to do and They refuse it but i have reseave The money 
i was reseaving from sister at The needied time and want her to have 
as much as i has already reseave and The remaining be 1/2 a peas 
please write me and let me no when and to who you will send it toas my 
wife is sick in bed and youre Both has been Verry good to'me and i see 
no since in trying to take enny thing That belong to you i has reseave 
4,000 and you supuse to git it and i want you to have it Send The 
remaining i thing it a Bout 16. hundred an 40 some dollers you can Show 
This to The Judge it from your Brouther | 


Roy Spaulding | 
31 Piedmont Ave.NE | 
Apt. 1, Atlanta 3, Ga. 


please let me here From you at once 


Yourse truley 
Roy Spaulding 
Send it specel deliver. 
i toild The lawur here to call Mr. Joseph. P. McCormick at once and 
tell him to drop The case and tell youre to send The money 


Youre send it to me please 


From Lessie Spaulding 
31 Piedmont Ave. N.E. (Postmarked - 
Apt. 1, Atlanta 3, Ga. Atlanta, Ga. 
3 PM, Feb. 2, 1960) 


Air Mail 


Mr. Henry L. Johnson 
1461. S. Street, N. W. 


Washington, D. C. 
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[Filed April 19, 1960] ACCOUNT OF ___Qeergia D. Johnson, Administratriz 
FIRST AND FINAL Clerk of the Prebate Court 


Reserved in Bendgs Market value as ef 6/29/59 
Interest in Bonds since 1/22/60 - U. 8. Treasury 
3/15/60 


[Filed April 17, 1960] 
FIRST AND FINAL ” 


Received in Cash from Committee 
Mental Health 8008 
Received in Bonds: Market value as of 6/29/44 


Interest in Bonds since 1/22/60-U.S. Treasury 


Order of Court signed 
2,000 3/15/60 ce "15 "5;. M. H. 8008 


Brought in by Adm. advances made to distri- / 
butee during lifetime of decedent (Roy 
Spaulding) in mental health cause 8008 


Proceeds of sale of U 7289 Y Bond, 


$2,000.00. Received | 5877250 ) 


Service of Process 

Funeral Spray 

Register of Wills 

Bond Premium 

Attorneys Fee , Henry Lincoln Johnson, Jr. 


Costs of this Accounting 


Balance 


DISTRIBUTION 
Roy Spaulding 
By Advancement = $ 4,406,57. 


By Cash herein 1,120.19. 
$ 5,526.76 
Georgia B. Johnson 
By Bonds - $5,039.84, 
By Cash 486.91 


LESTE NEARER RSET 


District of Columbia, to twit: ee ' 


Mf hte Snel Daten a 
Administratrix va eae Ld 


of the estate of 
late of the District of Columbia 


do solemnly swear that the foregoing account is just and true, and that oat Ab eee have bona fide 


paid, or secured to be paid, the several sums for which ________ claim credit and allowances. 


Sworn.to and subscribed before me 


NOTARY PUBLIC, dD. C. 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


Holding a Probate Court 
day of — . 
the foregoing account, being now presented for approval, same is, after examination by the - 
Court, approved and passed. . | 


[Filed August 10, 1960] 
PETITION TO DETERMINE INVENTORY 


Your petitioner respectfully shows unto the Court as follows: 
-1- | 

Heretofore, she was appointed and has qualified as administratrix 
of the estate of the above named decedent. As such fiduciary, she has 
filed an inventory reflecting the distributable balance in accordance with 
the certificate filed in Mental Health Proceeding 8008 under rule 22 (g). 

-2- 

Your petitionér's attention has been called to certain advancements 
made to one of the two distributors of their estate during the lifetime of 
said decedent on the basis of his need and expectancy, by order of the 
Court in the Mental Health proceeding. The total disbursements so made, 
a large portion in the two years next before the death of the decedent, 
makes an involuntary and inequitable preference between said distributors. 
Your petitioner alleges that the status of said advancement is involved in 
and concerned in the inheritance liability of said distributors, and that it 


is necessary to bring such payments into hotchpot so as to reflect the true 


inventory and distribution in this cause. 
i 
Your petitioner is advised that the other distributee has no objection 
to such a disposition of this proposal and his counsel is prepared to con- 
sent hereto by express direction of his client. The said advancements 
and the amount of the estate should reflect the following for inventory and 
distribution purposes: | 
Per Inventory $ 8,551.86 © 
Advances to Roy Spaulding 4,406.67 
True Inventory $12,958.53 | 
WHEREFORE, the premises considered, your petitioner prays: 
1. That the amounts advanced to Roy Spaulding on account of his 
need and expectancy, in the sum of $4,406.67, be brought into Hotchpot 


and considered as a part of this estate for purposes of distribution. 


2. For such other relief as the Court may deem meet. 
/s/ Georgia D. Johnson 


/s/ Henry Lincoln Johnson, Jr. 
Attorney for Petitioner 

626 Third Street, N. W. 
Washington, D.C. 

District 7-8000 


/s/ Georgia D. Johnson 
Subscribed and sworn before me this 23rd day of February, 1960. 


/s/ E. Lewis Ferrell 
Notary Public, D.C. 


Copy of the above received this 19th day of February, 1960. 


/s/ Joseph P. McCormick 
Attorney for Roy Spaulding 


[Filed Jan. 23, 1961] 


MOTION TO APPROVE AND PASS FINAL ACCOUNT OF 
ADMINISTRATRIX 
Now comes the administratrix in the above cause and moves the 
Court to approve and pass her final account, heretofore filed in this 
cause, and, for reason therefor, assigns as follows: 
L 
The final account of your administratrix was filed and audited 
more than five (5) months ago, and at the request of the Register of 
Wills Office the Inheritance Tax Release, all vouchers, including the 
distributee receipt of Roy Spaulding was filed, reflecting the disburse- 
ment to him of his full share of this estate as reflected in the audited 
account of this administratrix. 
2. 
Although said account represented the inclusion of certain ad- 
vancements made to Roy Spaulding by the decedent's committee, during 
the decedent's lifetime, this inclusion was made pursuant to and in © 
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conformity with a compromise agreement with Spaulding, effected thru 
his counsel, and after consultation with the Office of the Register of Wills. 
3. | 
The inclusion of said advancements in this estate is otherwise 


legally circumspect and for other reasons apparent on the face of the 


record. 


/s/ Henry Lincoln Johnson, Jr. 
Attorney for The Administratrix 


[Certificate of Service] 


[Filed Jan. 23, 1961] 


AFFIDAVIT OF COUNSEL 
DISTRICT OF COLUMBIA, ss: 

I, Henry Lincoln Johnson, Jr., being first duly sworn, according to 
law, depose and say that I am attorney for the administratrix in the above 
cause, and that I was the attorney for the Committee of Henry W. Spaulding, 
prior to the death of the decedent. At the time of the death of the decedent, 
and service of citation upon Roy Spaulding in this cause, Julius Daugherty 
of the Georgia Bar, and Joseph P. McCormick of this Bar, entered their 
appearances for Roy Spaulding, who with the administratrix, constitute 
the only distributees of the estate of the decedent. | 

In the proceeding to close out the committee-ship, proposed orders 
were urged upon the Court, by your affiant, as counsel, for Administratrix 
on the one hand, and Mr. McCormick for Roy Spaulding, on the other. 
Neither of these orders were adopted by the Court, its order merely 
directed the approval of the committee's account as recommended by the 
Auditor. | 

Thereafter, and during the administration of this estate, discussion 
went on between counsel, as to the inclusion of the advances made to Roy 
Spaulding in this Estate. As a result, an agreement was reached in which 
Spaulding agreed that the money he had received should be regarded as 
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an advancement and brought into hotch-pot, and the administratrix agreed 
to pay one-half of Spaulding's attorney fees. 

In the meantime the inheritance return for this decedent had been 
delayed a determination as to the status of the advancements. Upon 
reaching the above agreement, your affiant prepared a petition to deter- 
mine inventory and counsel for Spaulding, in consequence of that agree- 
ment, gave his consent to an order which provided for the inclusion of 
such advancements into the estate as assets, by hotch-pot. 

Upon presentation of said petition and consent order to the Office 
of the Register of Wills for transmission to the Court, your affiant was 
informed that it would not be necessary to secure a court order, but that 
inclusion of the same in the final account of the administratrix was all 
that was necessary. 

Relying on the foregoing, your affiant and the administratrix pre- 
pared the final account, and the inheritance tax return so as to reflect 
the inclusion of the advancements above described, these were submitted 
to counsel for Roy Spaulding. After the said account had been audited, 
all receipts, vouchers, releases, and costs were paid, including the dis- 
tributee receipt of Roy Spaulding reflecting his receipt of his distributive 
share as determined in said final account (as required by Probate: Code 
48) and the inheritance tax return. 

Sometime, approximately five (5) months ago, your affiant was in- 
formed that a Deputy Register of Wills, other than the one previously 
consulted by your affiant, objected to the inclusion of the advancements 
into the estate, and presentation of the administratrix account for approval 
and passage was stayed, although your affiant represented the petition and 
consent order bearing the signature of Spaulding's Counsel. 

Your affiant is now informed that at the suggestion of the Office of 
the Register of Wills, further inquiry was made of Spaulding, by his 
counsel over seven (7) months after receipt of his share, whether he 
wanted to "stick" by his former agreement, or whether he wanted to 
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contend for additional money, to which he answered in the affirmative. 
/s/ Henry Lincoln Johnson, Jr. 
[Jurat dated January 18, 1961] 


[Filed Jan. 23, 1961] 


March 10, 1960 © 
Joseph P. McCormick, Esquire 
508 5th Street, N. W. 
Washington, D.C. 


Re: Estate of Henry W. Spaulding 


Dear Mr. McCormick: 

Pursuant to my telephone conversation with you on Tuesday, Iam 
transmitting several documents looking to closing this estate in due date 
of the 1st accounting. Your client has appealed to my mother for some 
financial aid which is not available save through placing a bond or the 
process looking toward distribution. I have enclosed a copy of the 
inheritance tax return which has been filed, and I enclose those papers 
for your client's execution which will give the fiduciary a measure of 
protection in her desire to help your client, Roy. | 

Please have him execute the legatees receipt, the consent under 
Rule 48, and explain the inheritance tax item to him. When you have these 
items in your possession, I will be able to deliver to you a check for the 
distributive share due, less the tax. I have also enclosed a draft of the 
final account which subject to unpredictable exgencies, is as near a: 
reflection of what it will be when filed as may be composed at this writing. 

In addition, in consonance with our concordance, one-half of your 
attorney's fee, the authority for which you have engaged to supply, will 
be charged to my client. Inasmuch as my client and I are not indisposed 
to aid Roy in any way, unless some other agreeable approach is proposed 
and trust that you will facilitate your end of this matter. 

Yours truly, 

Enclosures /s/ Henry Lincoln Johnson, Jr. 


[Filed Feb. 10, 1961] 


ANSWER IN OPPOSITION TO MOTION TO PASS 
FINAL ACCOUNT OF ADMINISTRATRIX AND 
OBJECTIONS TO SAID ACCOUNT 


Comes now Roy Spaulding, distributee in the above entitled cause 
and opposes the motion to pass the final account of administratrix filed 
herein and states the following reasons as objections thereto: 

1. That following the death of decedent herein, the administratrix 
who was then committee of the estate of Henry W. Spaulding, M.H. #8008, 
moved the Court to approve the Committee's final account and to direct 
distribution; this motion was seasonably opposed by the distributee and 
the Court directed that the final account be approved without reference 
to distribution. 

2. That a copy of the Court's order was forwarded to the said dis- 
tributee along with two other proposed orders. 

3. That the distributee subsequently directed his counsel, by affi- 
davit, to compromise a controversy regarding alleged advancements; 
such a compromise was affected. 

4. That it later appeared that the said affidavit was based on an 
order not in fact signed by the Court. 

5. That this apparent misunderstanding was brought to the attention 
of the said distributee through his attorney in Atlanta, Georgia. 

6. That in light of the misunderstanding on the part of the distrib- 
utee, the distributee now opposes passing the final account and prays 
that the motion be denied. 


/s/_Joseph P. McCormick 
Joseph P. McCormick 
Julius Daugherty 

Attorneys for Roy Spaulding 


[Certificate of Service] 


[Filed Feb. 10, 1961] 
AFFIDAVIT OF COUNSEL 
DISTRICT OF COLUMBIA, ss: 

I, Joseph P. McCormick, being first duly sworn cela to law 
deposes and says that I am attorney for Roy Spaulding, distributee in the 
above cause in association with Julius W. Daugherty, Esquire, of the 
Georgia Bar. That on I filed an opposition to a motion filed 
by the Committee in M.H. #8008 which sought direction as to the distribu- 
tion of the funds on hand as of the date of the death of Henry W. Spaulding. 
That upon the hearing of said Motion, the Court directed your affiant and 
the attorney for the Committee to submit orders supporting their respec- 
tive points of view. That the Court then signed its own order directing 
the Committee in said M. H. 8008 to turn the funds then in her hands over 
to the Administratrix of the decedent's estate (the Committee and Admin- 
istratrix being one and the same person). Following said order, your 
affiant forwarded to his associate counsel in Georgia copies of the afore- 


said Motion, the two proposed orders and the order finally signed by the 


Court. 

During the month of February, 1960, your affiant was advised in the 
course of a long distance phone call from Attorney Daugherty that Roy 
Spaulding was anxious to compromise and settle the matter of his dis- 
tributive share. Your affiant took the position that he would take no steps 
to affect a compromise or settlement unless he had specific directions 
from the distributee, Roy Spaulding. Thereafter, your affiant received 
from Roy Spaulding an affidavit directing a compromise within the dis- 
cretion of your affiant. This affidavit made reference to a court order. 
Accordingly, 2 compromise was affected. | 

In the fall of 1960, your affiant's attention was drawn to the fact 
that the aforesaid affidavit referred to an order, not in fact signed by the 
Court upon the occasion heretofore mentioned but on one of the proposed 
orders. This proposed order, prepared by the Attorney for the Adminis- 
tratrix was specifically referred to in mae affidavit. Your affiant then 
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noted for the first time that the affidavit of Roy Spaulding dated Febru- 
ary 3, 1960 apparantly reflected a misunderstanding regarding the order 
signed by the Court in M.H. #8008 on November 1959. Your affiant 
then by letter on November 19, 1960, advised Roy Spaulding through 
Attorney Daugherty with respect to the area of apparant error. Later on 
January 15, 1961 your affiant received an affidavit of Roy Spaulding 
directing that an opposition to the Administratrix final account be filed 
and that his original position regarding equal distribution without regard 
to the monies received by him prior to the death of the decedent. 

/s/ Joseph P. McCormick 
[Jurat dated Feb. 9, 1961] 


[Filed Feb. 10, 1961] 


GEORGIA 
FULTON COUNTY 
AFFIDAVIT 

Personally appeared before me the undersigned officer authorized 
to administer oaths, ROY SPAULDING, who first being duly sworn deposes 
and says that he now cancels and revokes that part of an affidavit executed 
by him dated February 3, 1960 regarding estate No. 98565 of HENRY W. 
SPAULDING, Probate Division Fulton District Court for the District of 
Columbia assuming that advances referred to in said affidavit believed to 
have been reflected by mental heaith report No. 8008 would reduce his 
distributive share by that amount, that is to say $4,406.67. 

Deponent further states that he now proceeds on the position that 
such amounts as he received prior to the death of HENRY W. SPAULDING 
should not be deducted from his distributive share. 

Deponent says that JOSEPH P. MCCORMICK, his attorney, is herein 
specifically authorized to make application to the Court to correct such 
discrepancy as may exist reflected by the intent of the Court in its order 
dated December 9, 1959 wherein no allowance is made for any advance- 
ments received by him prior to the death of the decendant and demands 
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an equal distribution of such funds that remain in the above described 
estate after expenses of administration. : 

The said attorney is thus herein authorized to file seh objections 
to any final accounting as may be necessary regarding ae mis- 
understanding in the premises. 


/s/ Roy Spaulding 
Affiant 1 


Subscribed to and sworn before me this 
9th day of January, 1961 


/s/ 8S. B. Lovelace 
Notary Public 


[SEAL] 


[Filed May 5, 1961] : 
Washington, D. C. 
February 16, 1961 

The above-entitled matter came on for hearing on motion to 
approve and pass final account, before the HONORABLE BURNITA 
SHELTON MATTHEWS, United States District Judge at 11:15 a.m. 

APPEARANCES: : 

HENRY LINCOLN JOHNSON, JR. 
MR. McCORMICK 
EXCERPT FROM PROCEEDINGS 
* * * * * 

MR. McCORMICE: .... Thereafter, I had conversation by long 
distance phone call with my associate attorney in Georgia, who advised 
me that the distributee, Mr. Spaulding, wanted to compromise the then 
impending litigation. I was not disposed to so compromise unless I had 
specific authority from Mr. Spaulding. Accordingly, on or about the 3d 
day of February, 1960, I received an affidavit from Mr. Spaulding which 
set forth in detail my position in the case and the fact that he recognized 
that our position was legally tenable and the fact, further, | that he wanted 
to compromise this matter. Th ‘the body of his affidavit, he made specific 


16 


reference toa court order. At this point I confess error, because I paid 
little attention to the court order which he attached to the affidavit, the 
original of which is in the administration file. I thereafter proceeded to 
compromise his position and we felt that was the end of it. 
* * * * > 

Just before Christmas, I was occasioned to be in Mr. Johnson's 
office and we discussed this matter, I believe it was just before Christ- 
mas, and J called Mr. Doherty from Mr. Johnson's office; he was out of 
the city. I believe it was the same night or perhaps a couple days later, 
Mr. Doherty called me at home and said to me that this was no error, 
that Mr. Spaulding understood what was happening. I conveyed that 
information to Mr. Johnson. Thereafter, sometime in early January, I 
received an affidavit from Mr. Spaulding, which I believe is in the file, 
directing me to withdraw his consent, to reinstate his position so far as 
his stand that he should receive one-half of the net of the estate without 
reference to any advancement. In the light of that, I have no alternative 
but to file an opposition to Mr. Johnson's account, the motion to pass 


his account. 
* 


[Filed Feb. 27, 1961] 


ORDER 

Upon consideration of the motion filed herein by Georgia Johnson, 
Administratrix to approve and pass her final account, the answer in 
opposition thereto filed by Roy Spaulding, distributee and the argument 
by counsel for each party, it is by the Court this 27th day of February, 
1961 
ORDERED: 

That the Motion to Approve and Pass the Final Account is hereby 
denied and, it is further 
ORDERED: 

That the administratrix be and she is hereby directed to file a 
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re-stated final account, eliminating the so called savanceuient and in- 
dicating an equal distribution between the brother and sister of the 
decedent of the assets of the estate. | 
/s/ Burnita. Shelton Matthews 
JUDGE 


[Certificate of Service] 
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(i) 


QUESTIONS PRESENTED 


Question number 1 is correctly presented. 


In the opinion of the appellee the second question 
should be: 


Where payments are made pursuant to an 
order of the Mental Health Branch of the Lower 
Court out of the corpus of his estate upon the 


basis of a relative’s need and the poor mental 


and physical health of the incompetent, should 
such payments be characterized and treated as 
advancements or as gifts? 


SUMMARY OF ARGUMENT 
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CONCLUSION 
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BRIEF FOR APPELLEE 


SUMMARY OF ARGUMENT 
I 


Following the death of Henry W. Spaulding, the appellee sought to 
compromise a dispute regarding the nature of payments made to him out 
of the decedent's estate and during the lifetime of the decedent. An 
agreement was made resolving the dispute. However, the affidavit (R.P. 

) of the appellee authorizing compromise made reference toa 
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proposed order which in fact had never been signed. This "error" was 


discovered several months after the compromise had been completed and 
at the time the administratrix filed her final account. Efforts were made 
to determine whether or not the appellee fully understood his affidavit 
because a mistake was patent on the face of the affidavit. Subsequently, 
the appellee by affidavit (J.A. 14) repudiated his earlier compromise 
agreement on the basis of mistake and directed that objections be filed 
to the final account of the administratrix. 


uO 


The law in the District of Columbia is silent on the question here 
presented. Nowhere among the text writers is to be found any reference 
to advancements between collateral and the very nature of an advance- 
ment excludes collaterals except where specific reference is made to 


such in a testamentary disposition. 


ARGUMENT 
I 


In the case at bar, there is no rebuttal of the fact that the affidavit 
of the appellee authorizing settlement of the dispute with the appellant 
regarding the distribution of the estate of the decedent made reference 
to and was based on an order which was not signed by the Court. The 
fact of a mistake is further supported by the second affidavit of the 
appellee (J.A. 14). 


The appellant has conceded in his argument that an agreement 
entered into between co-heirs will not be enforced where, among other 
conditions, a mistake has been made. This principal of law has been 
spelled out in Burns v. Burns, 132 Fed. 485, (Aff'd. 137 Fed. 781) cited 
in the appellant's brief. 
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Where parties, acting in good faith, resolve a controversy and it 


is later found that the resolution resulted from a genuine misunderstand- 
ing’on the part of one of the parties, it then becomes the responsibility of 
the Office of the Register of Wills to make recommendations as the cir- 
cumstances require. Nothing in Rule 33 of the Probate Branch of the 
Court suggests to the contrary. The conduct of the Office of the Register 
of Wills in the instant case is totally consistent with good probate practice. 


0 


| 
The typical relationship in which the doctrine of advancements 


applies is that of parent and child. Ina strict technical sense, the only 
persons who can be parties to an advancement are the parent and the 
child for the doctrine is founded on the desire of a parent to distribute 
his property equally among his children. | 


Appellant, in her brief,has made reference to the cases of Farwell 
v. Commissioner of Internal Revenue, 38 Fed. 2d 791 and City Bank 
Farmers Trust Co. v. McGowan, 323 U.S. 595, involve transfers made 
in contemplation of death and involve transfers made to the children or 


grandchildren of the decedent. Additionally, in the City Bank Farmers 


Trust Co. case at page 600, the Court, in considering payments to collat- 
erals, said: 


"A different question is presented the allowances to collat- 
erals. It appears that they were in need of funds for their 
maintenance and support, and it is obvious that no payments 
could be made on account of any share of their sister's inte- 
state estate. The allowances have the color of current pay- 
ments for support and they were authorized because the 
Court concluded that, if sane and cognizant of the situation, 
Mrs. Vail would have made them. These considerations 
lead to the conclusion that the Commissioner's determina- 
tion concerning them is rebuttal and that they should not 
have been included in the gross estate."" ! 


In the instant case, payments were made to the appellee on the 
basis of his needs and on the further basis that the Court felt that the 
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decedent would have done likewise if sane. However, it does not follow 


that it was the intention of the testator that his collaterals should share 
equally in his estate, if at all. 


CONCLUSION 


WHEREFORE, APPELLEE submits that the Order of the Trial 
Court should be confirmed. 


Respectfully submitted, 


JOSEPH P. McCORMICK 


815 Fifth Street, N.W. 
Washington, D. C. 


Attorney for Appellee 


